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Abstract

The ‘Absence of a Criminal Act’ as one of the grounds for retrial under Article 474 of
the Criminal Procedure Code has been explicitly stipulated. Jurists and, consequent-
ly, judicial precedents have offered varying interpretations of this clause. Generally,
the prevailing perspectives on this provision can be divided into two approaches:
restrictive and expansive. The restrictive view indicates the lack of a legal element
(nullum crimen sine lege), while the expansive approach suggests the absence of one
of the three fundamental elements of a crime. Each of these approaches has its own
strengths and weaknesses. In this article, using a descriptive-analytical method and
relying on judicial precedents, both approaches will be examined, and ultimately, a
third intermediate approach will be proposed. Intermediate interpretation seeks to
express that sometimes the title cited in primary and appellate verdicts possesses
a criminal characterization, yet the interpretation provided by judicial authorities
regarding the legal provision is neither correct nor acceptable. At other times, the be-
havior under prosecution does not fall under that criminal title and is not considered
an instance of that criminal behavior. In other words, the judicial authority’s inter-
pretation of the title mentioned in the law is incorrect, while the committed act was
not criminal in nature de jure (legally), though not necessarily de facto (in evidence),
it nevertheless resulted in conviction. Therefore, the Supreme Court intervenes in
interpreting the law as part of its supervisory duties. The ‘ Absence of a Criminal Act”
in light of this perspective, overlaps with the Court’s supervisory role in interpreting
laws, the exceptional nature of retrial, and the principle of res judicata.
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