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1-      +��,- ���. ��� �. »  0�1 23���4 ��5�� «    7�89� !�4 �.»  !��:;	 ��5:��«   ��:. �<:�� �:. =   ���:>� � ":4�. !

    ���� 0�� �� � ?�� @3A.�$         @�� 0�1 !�4 �. ��5�� 2�� 5�����4 @3A.�$ � !��;	 ��5�� ! .  4��:B ���
5"���
         ���:5- �:. �� ��:.�� ��5:�� �:3� ":3A��� ���
5":��� C�:B ��D �. �»      �:A��E� ?:.�$ : 0�:� �� ?:.�$ ��5:�� « 

(Negotiable instruments)���� F39�	  
�� .  
(Rechardson, 1980, p. 3; Furmston and chuah, 2010, p.334.). 

2 -              =��� �� ���� @��G ��� =����	 =H;51 I�J =��5�� =������. ���� K
>L� =!��9 1387 C =17     K23":� =:-��B K
              =����:$ ��� =����	 =0�� I�J = OP�� 
A4 =!��;	 ��5�� =+��;	 ����1385 C =26       ��:�� K2":� =:����	 ��� :� K

�;	       =� "���� ��� =����	 =O�� 
A4 =+�1374 C =13          =���:�	 =O�� I�:J =O�:� 
A4 =+��;	 ���� K��>L� =����- K
   =?�54 +���� ��1390 C =1               =���:3� ��:� =���:�	 =O�� I�J =!��;	 ��5�� ���� KU���� =������ K1389 C =18 K

       +��;	 ���� V�� +�����	 K����. =$�B�3   ���� =!��;	 ��5�� = 3W !  �
X�:��� ���� ���� =Y��"   O�:A- � ��:�� !
  =����	 ������� ��3�67 -1366 C =30           ?:��� �:4� �� ��5�� =��,�� Z,$ =� [� =+��. K+��;	 ���� K�E3.� =53X�� K

          @>� +���� �� =����	 =H\����1 � OP�� I�J =]J �1374 � 1390 C =6          =OP�:� 
:A4 =+��:;	 ���� K2"� =5"� K
� ��� =����	 =0�� I�J =���31389 C =13.  

3-    +��,- �3� 23���$ ��       
5��� [A ^� !�\» 	��;	 ��5�� «  �:�» 	��:;	 ����� « �» !��:;	 ����� «    �: �� ��:� �:.
@��) .����  !373     ��`:,	 � +��;	 ����$   ���:� !  !244         ���:� a 
:5. � +��:;	 ����:$  !108   23:�� ����:$ 

������ ����� �
� ���� �� b���� � ��>- !�\.( 

4-            C =O�:� 
:A4 =+��:;	 ��:�� K2"� =����	 ��� � 13           C =��5:�� =��:����. ��:�� K
:>L� =!��:9 K20 K
            C =]:J � ?:��� �:4� �� ��5:�� =��:,�� Z,$ =� [� =+��. K+��;	 ���� K�E3.� =53X��6   K���:�. =:$�B� K

     +��;	 ���� V�� +�����	3   ���� =!��;	 ��5�� =   C = Y��"3W !30 .    	��:;	 ��5��»      �:� 
5 ":\ !��5:��
           � ��� �. ��	�� � ��
L� 23E� +
� �� �� ]���� 
-�� Vd� �� �4� @B���1 !��.   H:�� �:�
���    O�":$� 2��:	

           � ?:��� �:4� �� ��5:�� @:�� ?3,$ 23>\ �� � @�� ]J � � [� =+��. ����warrant«) .   =!���:�5W !�:[E4
���� �� =����	 =H\����G I�J =���� !e�W�53��	 K�[E4
>L� =f��� g5� +1385C =44.(  
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      ����! -'m� �� 0� �, S�
 ���	�  *          �Z �D'� � ��
�� �HE� ! �?/
� ���) �� �
��
   S �
� 6���! T�0� 
� . U �� �bU (  *            �0D�
 ['�)����D,�. ��2D� �Z �
 ND. � ~D3

�0� 1 T��) .��E!T��) �0�
 �� +,U �
� *�4C! ���) �4�M �� d1311 �4�M >�� � 
�4C! ~3 ���O d1355�Z T��� �U7O
 �  *S�
 ��� ���.3  

   ��E! �, ���) �4�M   ��E! �Y'� �� T��) �0�
 �� +,U �
��?, �
� ���DO �� +,U � *
� '4���� �     T��) �0�
 �� S��b   * !G        � T�D�) �0D�
 ���00,y!
 �0!y) S�	�

                                                       
1-       O�� 
A4 =+��;	 ���� K2"� =����	 ��� �  C = 13 K +��;	 ���� V�� +�����	 K����. =$�B�3  ��5:�� =

 ���� =!��;	 Y��"3W ! C =29  K  =��5�� =������. ���� K
>L� =!��9 C17 K  ��:�� +�3A� K�9�� =�3� ����
  ������.)+��;	(    ��� �� =����	 =H�G I�J =   =�h��� +�1383 C =330  K       =+��:. K+��:;	 ���� K�E3.� =53X��

        ]J � ?��� �4� �� ��5�� =��,�� Z,$ =� [�   C =8 .           �:. �`:L5� �� !��;	 ��5�� �X5�� �. �3� �"���� ���� ��
>� �
G��� 
5� �� ��. �� �� +��. � � [� =]J g��� 
5� �� =��5�� 2�� C�B i���`� ��� 
5��� ��3�.  

(Roblot, 1975, p7; Ripert, 1981, p. 25; Gavalda, 1978, p. 17& 23). 
2-      ����B =X��. =!��;	 ��5�� K���4 =!��^ ��              +����: �� =���:�	 =OP�� I�:J =?:�� � ?:>� ��5:�� � �#�$ ����� � 

=V�5�$1384 C =42K  23"� =,	��           =f:��� g5:� +���� �� =����	 =H\����� I�J =+��;	 ���� KA$1378 =
  C182K       =!��;	 ��5�� ���� KU���� =������  C9  K             =0�� I�:J =!��.��:� +��:;	 ��:�� KO��:�. =:����.

 =��5�. � �53. ���� +���� �� =����	1382 C =25 K  23:. !��:;	 ��5�� �� 23���$ j��E	 K��\�� =2���1   =:AA>W�
�::A;�  �
X�::��� @::��3� � ��::�� f\�<::1 !    �::��- ����::��� ::��3� O�::A- � ��::�� ! =��::,D�,D  
���>G !7=1381 C =92. 

3-          �:. � ]:J �. k�.�� +��l��� =
G�. ]��. ]J �3A- 0�L� �� @�� 2�� �. k�5� �� 0�>-� �� ]J ��
9 ����$ 
�
���� !�[3� @��XG �. H��� +��l��� �<���3m��4� ��
9 ��X�� � ]J !@�� ���� ��3. ��  ,n !.  
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 �
 ��2��
 ����� � (U �1 ��
                   ����Db �D���� �� � �0�
 ['
 �
 ���! 5_� �� ������ �� T��) �0� �@� S/
��.

    ! ��?� 
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 ��} �'yM T1
                    
� ��D�) �4�DM ��4D�� �!D@ � j'�DO �20! �� S�
 ���!��
 T��) �0�
 � f�)�!

J4 �! S�
 ��/� �) . T��� �
 T����! ��
4! �� �, S�
 ��'��� R�� �4�M �'���
   T��) �0�
 � f�)�!  *     5�. -�M -�M �
 
4�� ������             � �DbM �Dw� D�0) � �D��� �0��

 ���� �1��
�   �! [���) 
� �     Tc T
4�� �, �'��         ��D��
� ��
4D! R?}
 �� � �2�T  �0D� 3  
�
   �! �
�M ������ ��4!  �1��   ��� ���� ��   �)  *  �����. �I0'
 R UT ����
� T  T��) �0� 

  ���
� ���� g@�
 ���
� A
�, ���T    � ���D� A4DI�! D' +,DU 
4�� �� S�
 [I�! �0�  
['�� ��4�M �� ��� *��	
���! �'�. 
� ��2�!  ���Z.  

                                                       
1-�["A� K�9�� =�����	�� A4 =���� ! =��� �� ���� @��G ��� =����	 =O�� I�J =O�� 
1381C = 103.  
2- =!��;	 ��5�� ���� KU���� =������ C41. 

3-       � 7�8� ��o$ p4��� �� !��-� ���           @:�� !��;	 
5� �� A9� q��5� �� ��G .      !��:-� =�� A:9� ��
`:�
     �
55����9 �� A,$ Y�����r �3A- Y�����r      !��:-� �3� � !��;	 
5� !      ��>o:� �:3A- 2��:#      �� Y:1 �:5-

�
���� �. !��;	 
5� �4� @B���1@�� ��s ?.�$ =
5� !.  
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[��1  �! ���/
 [��1 �
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 � >�� T��� �����
� ' ����
� �4`  T��) �0� �0�
4)

    ���� -E�0! �
�F'� �� 
� .           �[!Db �
4D0� �D� �O_�
 ' n_� S�
 [I�! [�0a�1 
��00,��OT� '4���� �
 ~' �1 [!b ' T��) �0�  *S/
��. ) �0� �@� �� 
� T��

�00, S��b �Z ������.2  
             �D! ��4�DM ����
 T
�
� �)�4O �� T��) �0�
 �� S��b � � '4����      �D, �D��

��
�
T          y!
 x'�` �
 � ���, ��4O �� [!b ' N'4���� 3        NI�0D! T�D�) �0D� ��

                                                       
1-             ��� �� !��;	 
5� � @"3� !��;	 
5� 0�� �� ��� ��5	 "�����r 
5J�\    �
:���� +�:� 
5��� ���� !�\  
5:� !

  !��;	)t�P�� (           � ?� 5� ?��� �4� �� !��;	 
5� j�,$� � Z,$ �3� �      U�� �P�� ����     0�:� �� A9� � 0�>E�
@�� "�����r =!��;	 
5�. )Roblot, 1975,p225.(  

(Gavalda,1978, p. 19; Rodiére,1978, p.102; Roblot,1975, p.2; Ripert, 1981, p.145).  
2-  23"� =,	��     =+��;	 ���� KA$  C202K          �:A;� =!��:;	 ��5�� �� 2��o	 KA-
3� =!��;� !
>��
3� !

W�- U���� p>;����>G =O���J 0�� =H$  !14=1381C =90.  
3-      � �� "�����r �� ���� �� ��� �X5�� � @��># � "�����r O�;�� ?XG ���� �� � ,W�      �� �o:�� !�:4 �:. ���	

            � "�����r � @��># ��� �X5�� � �3B �� ��� O�;�� ��� i��D         �:��. �� =!��;	 
5� !�4 �. 
���	   �>3>:# !
   �;�� !��;	 
5� �.  uL. ��G O    v� B� � �\�w�      �� !�:��� 0�:;� �:3B� ���� �� uL. 7�D �� ���� ��4� ��\
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     =f��� g5� +���� �� =����	1381  C =242 23":� =,	�� K    C =+��:;	 ��:�� K:A$209  �:�. =:����. K KO�
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 � �0�
� 
�  D�?��! �D, �)�4O ��  �D� x

�
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           �:A;� =x"�����r �� ���� @��># �� ���r 	��;	 
5� ��r �� uW�n y^G !�o�� K23"��3��  +�:�3�L	 !
 �
X���� $���    ���>G = ��. 
3�G ������� ���� ! !37 =1382C =54 �	 ��� :� K    ��:�� K2":� =:���

   C =O�� 
A4 =+��;	50           +��:;	 ��:�� V�� +��:���	 K����. =$�B� K3     ���� =!��:;	 ��5:�� =   =Y��":3W !  
  C111  C =]:J � ?��� �4� �� ��5�� =��,�� Z,$ =� [� =+��. K+��;	 ���� K�E3.� =53X�� K98  =!��:9 K

 C =��5�� =������. ���� K
>L�90.(  
1-   � K23"��3�� =!��^�     �:A;� =x":�����r �:� ���� @��>:# �� ���r 	��;	 
5� ��r �� uW�n y^G !�o� !

�
X���� $��� +��3�L	���>G = ��. 
3�G ������� ���� !!37C =52. 

2-    v�r �
���� �� ���� @3W�z"� 	��9 �� ]J Y�����r =0�{� ���5- �. 15 ��� )  ���:� |"� �� �45  �:� ��� 
 ��� ���J (  �3A- 0�L� �.) ]��. (      ���}	 O
- j�� -� � �E4���)  @B���1 O
- \��� (        2:�� �� � 
:G�. �
G ���9

         
:��. �
:���� � @:�� $�:. @:B���1 O
- \��� ��
9 ~���	 �� 0�� ]� �	 ��5	 �3� Y�����r @3W�z"� @W��
         
��>� 7�D 0�� ]� �	 Y�����r �3A- �� ��B !�-� .  ���
:L� 23:5J �
55����9 �2��# ���� �� �P��  ��:4�  

���
�.  
2- Code de commerce, 2008, p712; Ripert, 1981, p. 149; Gavald, 1978, p. 197. 
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:�E	 �:\ 
:���	

             ># �� �� !��;	 +��- � v�- ���� � G�� H\ !�3J ��� W� 
"��5.  � b�"L� @��  ����«) .   =:����	 ��� �
C =O�� 
A4 =+��;	 ���� K2"�44(  

2- ��>\  C =44K      +��;	 ���� V�� +�����	 K����. =$�B�3���� =!��;	 ��5�� = Y��":3W ! C =135 � 223 K
            ���5A`:� =�� ���:�� � +��l�:�� =":�����r Ko	�� =����	 53"�       = O��:�J �: �� =i:� !1364   C =115 K

���. =!��.��� +��;	 ���� KO���. =� C107. 

3-����B =X��. =!��;	 ��5�� K���4 =!��^ ��  =?�� � ?>� ��5�� � �#�$ ����� � C 92. 
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. ����� �� �
5"��� 23>\ � ,W�
�
���� �
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5� !���� ��4� �) .��>\.(  
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A different justice based on an inadequate law; contradictory 
judicial ruling and interpretations on commercial documents 

By: yusef darvishi hoveyda  
Abstract:  
Along with the check law enacted during 1355 and the latter 
amendments made in it, this law is implemented only regarding the 
checks whose drawee is a bank. The trade law enacted in 1311 is the 
most important law in our legislative system that has defined the 
regulations dominating the commercial documents. This act that is the 
defected translation of French commercial law of 1807 does not cover 
the clear and comprehensive rules on commercial documents, for this 
reason, different viewpoints and interpretations have been presented 
regarding the commercial documents and different subjects related to 
these documents. These opinion contradictions caused the non 
presence of similar judicial attitude on the claims related to the 
commercial documents and contradictory rulings are given in this 
context. The present paper is of the intention that most important 
opinion contradictions should be expressed by stressing on the 
divergence of judicial ruling related to the commercial documents in 
which the contradictory judicial ruling has more prominence. In 
addition, the deficiencies of trade law should be pictured with a 
different justice that has been issued and enacted by non similar and 
contradictory judicial ruling regarding the similar and same subjects.  

 
Keywords: trade law, commercial documents, check, promissory 
note, judicial ruling. 
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