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“Structural analysis” is among the most important components of adjudication in civil
litigation; however, its status in certain specific causes of action remains disordered and
unsatisfactory. Claims brought under the Legal Bill on the Removal of Encroachment
and Compensation for Damage to Properties (adopted 27/09/1358 [1979]) are a salient
example in which no serious effort has been made to identify and analyze the structure of
the action. Owing to the obscurity surrounding this enactment, the failure of legal schol-
ars to articulate its constituent elements, and the lack of judicial consistency in adjudica-
tion, discretionary and inconsistent interpretations have proliferated, placing individuals’
rights at risk of infringement. Using a novel approach to the descriptive-analytical exam-
ination of statutory terms and phrases, and by inductively surveying judicial viewpoints,
this article classifies the building blocks of the action into two categories: substantive
conditions and procedural conditions. The findings identify the following as the essen-
tial elements: (1) encroachment by the possessor/defendant upon an adjacent property;
(2) absence of intent in the encroachment; (3) the possessor’s good faith; (4) proof that
the possessor was unaware of the encroachment; and (5) minor damage suffered by the
owner of the encroached-upon land. In addition, the following are treated as supplemen-
tary—secondary or procedural—conditions that bring the proceedings to completion: (1)
transformation of the claim and the deemed (constructive) loss of the encroached part; (2)
referral to expert appraisal to determine the price, general damages, and depreciation; (3)
verification of prior payment of sums as a prerequisite for issuing a judgment awarding
the price and damages; and (4) determination of the status of title documents. The article
concludes by presenting a conceptual “mind map” of the litigation process in order to
facilitate a comprehensive understanding of the path to final disposition.
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2. Restitution in kind

3. Compensation
4 ’Good Faith” in English/ “La Bonne Foi” in French.
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